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RE: Estabhshmg the Lost Earnings Base

' Dear FIELD(S)

- We have three updates on our professional work. Fi 1rst George Barrett has been elected toa two-
year term as one of seven Board of Directors members for the American Rehabilitation Economics
Association (AREA). This is the leading, national association of vocational/rehabilitation professronals who.
testify as expert witnesses. Second, we have a new staff member Mrs. Lori Halstead, who is a forensic case

~analyst and will be working with you and your staff as we produce our analyses and case reports. Lori hasa
Bachelor's degree in finance and an MBA from Marshall University and comes to us from the banking
industry. Third, The Plaintiff and Defense Attorney's Guide to Understanding Economic Damages was
published last month by the Lawyers & Judges Publishing Company, Inc. You may order copies at
WWW. lawyersandjudges com or use the enclosed brochure and order form.

It is our research emphasis and the research-,based methods behind our written reports and
testimonies which, we hope, set us apart from many of our competitors With the completion of the 2007
book, we are moving on to such topics-as the vocational-economics interface in personal injury cases and the
'personal consumption deduction from earning capacity in 2-adult-earner households when one of the adults
‘dies.” Another topic is the (proper) establishment of a "BUT FOR" earning capacity base through worklife
expectancy. We shall attempt to use this Newsletter to give you some thoughts ¢ on this toplc which you may
find useful in dealing w1th damages experts ‘

*The annual earnings base decision is often the most important decision made by a forensic
economist in terms of the effect on the "bottom line" lump sum loss. Since all calculations

* ultimately involve adjustments to this annual base, percentage changes to the base translate directly
to changes in the present value loss estimate.  The earnings base decision involves more common

“sense judgment than other decisions from economists who, hopefully, have expertise about workers
and labor markets. It is the most likely point of significant disagreement between forensic

~ economists on opposmg sides of a case. : ~ :

*Despite its central 1mportance to lost earning capacity estimates, forensic economists have lar gely
ignored this as a research topic in the 20-or-so years. since Journals in forensic economics appeared. -
‘This may largely be due to the judgment involved in these decisions versus net discount rate and
other issues more typically explored through scientific testing known to economists. Only one
refereed article has specifically explored the topic: Brookshire and Caruthers, ”Prrnmples of
Establishing the Lost Earnings Base," Litigation Economics Digest (1994). Thirteen principles were
developed based upon survey responses by U.S. forensic economists to earnings histories in
hypothetical cases. Please let us know if you would like a copy of this article. ‘

*While this earnings base decision would seem to be straightforward, it is not that simple. There is
~ basic dispute about what the term "earning capacity" means in establishing the lost wage base, and
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this is a focus of the 1994 survey article. Different source documents may be the best sources--
income tax returns, W-2's, or social security wage printouts--given the facts of each particular case.
Forensic economists and accountants may have large differences of opinion, for example, on
whether or not, or how, the sole proprietor Schedule C earnings report before an alleged wrongful
death may be re-arranged into different amounts for estimating lost earning capacity. It is important

~ to know the track record on such issues of the economist you are hiring and of the damages expert
on the other side of the case.

*Experts on economic damages are increasingly llkely to keep records of lost- -earnings-base
decisions by other experts who may be on the other side of lost earning capacity cases. The logic of
establishing the lost earnings base must be resonable and consistent when the relevant facts of'a .~
case, for damages-estimation purposes, are similar. What if an expert worked almost exclusively on
the plamtff (defense) side of cases and considered different numbers of past years in establishing the
lost earnings base depending of which number of years made the lost wage base the highest '
(lowest). A plaintiff expert who uses a 6-past-years-earnings average when the least- -recent-years
numbers are very high has some explaining to do if in other cases, when the last earnings year is the
hlghest earnmgs level ever attained, this last full year becomes the lost earnmgs base.

*A concept related to such consistency checks might be labelled "reversibility." Assume the actual
earnings in the 3 years before the 2007 injury year are: :

2004 $40,000
2005  $50,000
2006  $60,000

Most forensic economicsts would use $60,000 as the lost earnings base for estimating damages. But
‘what if the numbers had been reversed in those years, so that $40,000 was the 2006, last-year-
earnings figure. Fewer forensic economists would use $40, 000 as the loss base. More than before
would average the 2006 earnings with the 2005 and 2004 earnings. Especially when an economist
-has a pattern of reversibility flip-flops, which produce either consistently high or low numbers, this
expert has a problem.

*The approprrate base should be the best predictor of what earnmgs would have been but for the '
event at issue, as adjusted for earnings growth and discounting. :

Your comments are always apprecrated and we continue to look forward to opportunities for teachmg
and dlscussrng damages issues at CLE and related meetmgs Please let us know when we may be of help. -

Sincerely,

Michael L. Brookshire, Ph.D.
Forensic Economist

George A. Barrett, MBA, MSRC, CRC, CVE
Forensic Economist/Vocational Evaluator

MLB/GAB/gf
Enclosure
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