Re:  Office Relocation / Jurisdictional Differences in Damages Calculations and the Journal of Forensic Economics
As Dr. Brookshire made you aware in his prior newsletter, he will soon begin a period of retirement transition.  I will remain in practice in both vocational rehabilitation and forensic economics after his retirement.  After nearly 12 years at our present location in South Charleston, we are relocating our office to the suburban community of Putnam County.  It is my hope that the new office provides a central location to better serve both the Charleston and Huntington areas.  The new location will also place us a little closer to both Kentucky and Ohio.  Of course, we will always be of service to our clients in other states and across the nation.  We anticipate the office move will occur sometime before July and will advise you on our change of address prior to moving.  Brookshire Barrett & Associates will strive to maintain its strong reputation in providing quality forensic consulting and expert testimony services.  Continued emphasis on research, presentation, and publication will remain a priority in this practice.
It is well known that legal statutes and precedence vary by jurisdiction across the nation.  These variances extend to the variables, and even the fundamental methodologies, by which economic damages are calculated in civil litigation matters.  Take, for instance, the concept of reducing a cumulative damage award to present value.  It is generally accepted that any settlement/award granted for future damages are to be expressed in terms of dollars valued as of the current year.  The intention of awarding damages in “present value” is to recognize that any lump-sum award will likely be invested by the claimant, which will then permit the principal investment to earn interest.  Acknowledging that these potential interest earnings will accrue to the claimant, legislatures and/or courts have sought to prevent supplemental enrichment of claimants by reducing the damages award by the anticipated amount of interest earnings.  Although the methodology for these “present value” calculations is generally consistent across jurisdictions, the variables utilized in its calculation are often predicated by statute or precedence.  For example, in a personal injury action being tried in the Commonwealth of Kentucky.  Precedent has established that the annual rate of interest may be assumed to be equivalent to the annual rate of earnings growth, although such offset requirements are not mandatory.  Here, the annual interest rate is “totally offset” by the annual earnings growth rate resulting in a cumulative future value of lost earnings which is exactly equal to the present value.  This is handled differently than the same case being adjudicated in the State of Tennessee, where the applicable rate of annual interest is not associated with the rate of annual earnings growth.  Therefore, the same case being tried in Tennessee is likely to yield a lower estimate of lost earnings than if the case was being heard in Kentucky.
Additional examples of jurisdictional differences affecting economic damages abound and are not simply limited to technical issues regarding the assignment of values to the variables being used for these calculations.  For example, in most jurisdictions, claims for earnings losses resulting from wrongful death are subject to the deduction of the decedent’s own personal expenditures.  The intention of this concept is to reduce the earnings losses so that only the amount actually lost by the survivors, or the estate, will be recovered from the defendant.  Here, jurisdictional differences often relate to the extent of these deductions.  Should the amount deducted for personal consumption expenditures only be those costs necessary for the decedent to have been capable of generating the income in the first place (Tennessee)?  Should these expenditures also include additional recreational expenses (Pennsylvania)?  Or, should these future expenses include the full range of expenditures which the decedent would have likely consumed across their remaining lifetime (Ohio)?  Even then, some jurisdictions do not allow any deduction for the decedent’s personal consumption expenditures (West Virginia, Kentucky).
Thus, the jurisdiction in which a specific case is being adjudicated is likely to have a significant impact in the final assessment of economic damages.  As practitioners in forensic economics, we are highly specialized professionals and our consulting services are frequently sought by our attorney clients throughout the United States.  Because of this, it is necessary to be well versed in the appropriate methodologies required by courts in multiple states.  Recognizing that this issue is likely encountered by others in our profession, the National Association of Forensic Economics, through its academic Journal of Forensic Economics, began to provide a series of articles which specifically addressed economic damages calculation methodologies applicable in the individual states.  Beginning in 2002, The Journal of Forensic Economics published a continuing series of articles in an attempt to identify the data sources, methodologies, or other peculiarities of economic damages calculations relevant to each of the states.  This series was identified as “Assessing Economic Damages in Personal injury and Wrongful Death Litigation in the States.”  As you may be aware, we were asked by the editor of this journal to provide a manuscript regarding the calculation of damages in the State of West Virginia.  This article was published in the Journal of Forensic Economics Volume XVI, Number 3 in the Fall of 2003.
As can be expected, legal guidelines frequently evolve and no exceptions are extended for issues of economic damages.  As legislatures adopt new laws governing the recovery of economic damages and courts address the interpretation of those laws, it is likely that methodologies and approaches to economic loss calculations will change.  Acknowledging this, the Journal of Forensic Economics has initiated a series of updated articles to disseminate knowledge of these changes to the membership.  Given that it has now been nearly 16 years since our article on this topic was published, we are aware of changes to damages law that have since occurred in West Virginia.  We are pleased to announce that George has been invited by the current editor of the Journal of Forensic Economics to submit a manuscript regarding these changes.
George anticipates that the new article will contain a discussion of various topics of relevant interest including, but not limited to, issues such as deliberate intent litigation, calculation of pre-judgment and post-judgment interest, household services losses, and potential impacts of the Affordable Care Act.

Although George’s update article will likely not be published until later in 2019, it is important for you to remember that Brookshire Barrett & Associates is a repository of knowledge regarding these areas of research.  We maintain access to an extensive collection of the academic literature in forensic economics and vocational rehabilitation.  Should you encounter a question regarding the appropriate method of calculating economic damages, we encourage you to contact us.  We also recommend that you directly contact the Journal of Forensic Economics at www.journalofforensiceconomics.com where you may acquire access to prior research regarding specific jurisdictional guidelines affecting damages estimation.  
Of course, we would be delighted to provide any in-house continuing education regarding economic damages to your respective firm.
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